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How did we end up with the HHSontraceptive/abortifacient mandate? s the lojic
this rule-making sound? Is what HHS Secretary KahlSebelius did even legal? In my
four decades as a professional federal regulatomgaucrat, | worked on several dozen
rule-makings implementing major new laws. This emeply doesn’t stand up to close
scrutiny.

Oversimplifying greatly, with many footnotes omite¢he Administrative Procedures

Act http://en.wikipedia.org/wiki/Administrative_Proce@u Act (5 U.S.C. 50t seq)

generally requires that an agency demonstrategtd buthority to promulgate a
proposed rule. It must demonstrate that it hasawety condition in the authorizing
statute. It must also articulate a rational basisté decision in language clear enough for
a reviewing judge to understand (in the eventithatchallenged by an affected party).

With these requirements in mind, let’'s examinewiiéten decision that brought us this
HHS mandate. We'll first quickly sketch out theaghof argument by which HHS
arrives at the mandate. In this article, I'll thexturn for a close examination of the first
point.

The Reasoning behind the HHS Contraception Mandate

Boiled down to its essentials, the argument madipport this mandate consists of only
three points. (1) “Preventive” contraceptive ca@uces overall costs (the argument
considers both direct healthcare costs and alsiréat’ costs such as absenteeism).
More specifically, offering this “free” to enrolleéresults in a healthier population and
reduces health care cosfs(2) Women are disadvantaged relative to men,usecanly
they have the capability (or burden, from the pecsipe of this rule-making) of bearing
children — so women need legal intervention to @shiequal status.(3) The
“compelling government interest” in reducing ovéhaalthcare costs and in achieving
equal status for women trumps the guaranteesigfaes liberty contained in the
Constitution’s First Amendmefitin the view of HHS, these three points are valit
therefore the mandate is justified (and legal).

The HHS Claims of “costless contraception”

The first major finding, that contraceptive coveragduces overall costs, is particularly
crucial, because it is a “get out of jail free”@arThat is, it circumvents several otherwise
difficult obstructions along the path to promulgatithe rule. HHS uses this claim of
reduced costs to avoid the cost-benefit analyspsrezl by,inter alia, Executive Orders
13563 and 12866, which “direct agencies to asdesesis and benefits of available
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regulatory alternatives and, if regulation is nee@g, to select regulatory approaches that
maximize net benefits’”

This finding of “costless contraception” enables$ité declare that the mandate does
not impose a burden on any entity, particularlyjudmg insurance carriers. These
carriers, HHS announces, will be required in thet phase of this proceedifip offer

“free” contraceptive coverage at no additional geaio employees of objecting religious
institutions. As an “accommodation” to religiouslibfs, this coverage is not to be
mentioned in the insurance policies those instingipurchasé.Because HHS finds that
there is no net cost to the insurance carriers ($h&lHS claims carriers’ costs will
decrease by more than the cost of providing théraoeptive services), these carriers can
be ordered to provide the services “free” and wittmmpensation.

Perhaps most importantly, given the controversyhla erupted over this mandate, if
contraception really does reduce net costs tothirance company, this greatly weakens
the argument of offended religious groups that tteyuld not “be forced to pay for
contraception” (or abortion, in the case of cert#ithe methods included in the
mandate). The HHS argument is that no one pagsuse there is no net cost to be paid.
Thus we should examine this claim by HHS with gaifarly strict scrutiny.

Ignoring Executive Orders

Before turning to this claim, there is a more seillifficulty. Simply put, the HHS
approach is astonishingly crude and ignorant. @enshis question: Is every
contraceptive method equally cost-effective? Qirse not. A moderately competent
introductory econ student should be able to comceharranging the various methods in
order from most cost-effective to least cost-effext At some point along this array, we
will cross the border between cost-effective arefficient. As Executive Order 12866
puts it,

In general, both the benefits and costs associated with a regulation will increase with the level of

stringency (although marginal costs generally increase with stringency, whereas marginal benefits

decrease). It is important to consider alternative levels of stringency to better understand the

relationship between stringency and the size and distribution of benefits and costs among different
groups.

In this context, greater “stringency” would meannahating coverage of more types of
contraceptive methods (that is, including less-efigtctive types). The statements that
marginal costs generally increase and marginalftismmecrease reflect fundamental
economic principles covered in an introductory eguoits class.

Such sophistication is evidently far beyond the petance of HHS, which considered
only an all-or-none approach and decided to maralaEDA-approved methods. But the
FDA's focus is on safety and clinical effectivenasst on cost-effectiveness. By totally
ignoring marginal analysis, thus refusing to corgte mandating only the more cost-
effective contraceptive methods, HHS violated mdy &xecutive Order 12866, but also
Executive Order 13563. The latter Executive Or@#erates the earlier one and requires

that an agencyté‘nor its regulations to impose the least burden on society...” and-select, in choosing
among alternative regulatory approaches, those approaches that maximize net benefits.”



Note that this requirement is not simply that gpmsed rule should reduce overall costs.
The rule must be shaped, in féaitored, to reduce costs as much as possibt@{imize
net benefits”). HHS comes nowhere close to showhagmandating coverage of ALL
contraceptive methods meets this test.

It is particularly astonishing that HHS completejgpored Executive Order 13563. The
ink was barely dry on this, because it had jushbsgued in January 2011 by President
Barack Obama. The failure to consider the requar@siof these Executive Orders (and,
to the extent it affects state and local governsyaghe "Unfunded Mandates Reform Act
of 1995" P.L. 104-4) would seem at minimum to letheeHHS mandate vulnerable to
serious legal challenge.

“l was just following orders” from HRSA

In response to such a legal challenge, HHS lawyergd surely argue that they were
simply following Section 271%°

... a health insurance issuer ... shall, at a minimouowvigde coverage for and shall not impose any
cost sharing requirements for ...

(4) with respect to women, such additional prewentiare and screenings ... as provided for in
comprehensive guidelines supported by the Healdo&ees and Services Administration for
purposes of this paragraph.

The problem is that the Health Resources and SEnAdministration (HRSA) did not
employ any cost-benefit analyses. HRSA simply éelbgvithout further review the
recommendations of the Institute of Medicine (IO0)dy committee. That committee
explicitly rejected consideration of any sort ostbenefit analysist As described
elsewhereHttp://scandhouse.org/liberty/cbstuff/alice_wonded.htm] , this IOM
committee was dominated by contraceptive serviogigers and academics whose
institutions receive major funding from the pharenateccal companies who stand to profit
tremendously from the HHS mandafeThe IOM panel opted to recommend mandating
every possible contraceptive method permitted b\ Rlith no consideration of costs.

HHS attempts to skirt this issue by declartig,
PHS Act section 2713 reflects a determination bpdess that coverage of recommended
preventive services ... without cost sharing is ne&lsto achieve basic health care coverage for
more Americans.

OK, Congress has spoken. However, this does e fite problem. The key word here
is “recommended.” Congress did not determine dhatervices should be “free,” only
those “recommended” to be offered “without costrsttp” If Congress had intended all
FDA-approved methods to be supplied “free,” it cbinve simply said so and cut the $7
billion HRSA budget.

HHS actually rigged the recommendations of the I@vhmittee. As noted on page 22
of the IOM Report, “...the committee was restricteahi considering cost-effectiveness
in its process for identifying gaps in current nexnendations.**



To put a sharper point on the matter, HRSA simpdyrabt follow the statute in
developing its guidelines. HHS admits as muchsrmown words in this excerpt from the
“Amended Interim Final Rule”:

The Departments note that ... the statute contentplARSA Guidelines that would be
developed with the knowledge that certain groupthgdans and health insurance
issuers would be required to cover the servicesmerended without cost-sharing®®..

In English, this means that HRSA was to develoguiglielines taking into consideration
that the covered services were to be provided "ft@eovered persons, that the price
would be set to zero. Even our introductory edodent would understand that
Congress did not (and cannot) repeal the “Law ohBed.” When something is “free,”
consumers will greatly increase their consumptigren HHS acknowledges this

elsewhere in its decision:
“Individuals are more likely to use preventive sees if they do not have to satisfy cost sharing

requirements (such as a copayment, coinsurancatadeductible).J’6

Setting all prices to zero not only increases usigkstorts its composition. If all
services are “free,” patients will have no inceatio choose less expensive treatments,
even when the more expensive add little or no mergal benefit. Thus setting all co-
pays at zero also virtually guarantees a cost sigtoIf all cars were supplied “free” of
charge, would you choose a Nissan Versa or a LeRtis@s are vitally important social
signals. If they are all set to zero, serious [@ois ensue. Among these problems is that
the market no longer produces efficient resultglén English, this means people will
have less output (goods and services) availaldernsume.

Is preventive care really “costless”?

In justifying its decision, HHS flatly claims, “Us# preventive services results in a
healthier population and reduces health care casti’s only support for this claim is a
highly generalized statement in the IOM Report thatot specifically discussing
contraceptive services:

Prevention is a well-recognized, effective tooimproving health and well-being and has been
shown to be cost-effective in addressing many danrdi early (Maciosek et al., 2010). Prevention
goes beyond the use of disease prevention measiaresxample, interventions to prevent injuries
and binge drinking can increase positive healtlt@ues and reduce harm.

HHS misinterprets even this statement, which alytalys prevention is cost-effective
“in addressing many conditions,” not all conditiortor that matter, neither the IOM
Report nor the source it cites claims that all preéiwe services are always cost-effective,
yet that is precisely the interpretation by HHS.

Although the proverb that “a stitch in time saveseti’ has great popular appeal, even it
does not claim that all stitches always reducescdisis only the stitch “in time,” the one

that is applied when an actual tear appears immmrecan reasonably be expected, that
saves costs. Such subtlety is beyond the Secreft&tiyS.



Recently, health economists have examined the bgeatkralized claims that preventive
services reduce healthcare costs. An especiaiyipent study was reported in tNew
England Journal of Medicine in 2008’ Its authors examined actual evidence of cost-
benefit ratios for 279 preventive measures. Tlaclude,

Although some preventive measures do save maheyast majority reviewed in the health
economics literature do not. Careful analysis of the costs and benefits o€ifijpeénterventions,
rather than broad generalizations, is criti@lch analysis could identify not only cost-saving
preventive measures but also preventive measusesdliver substantial health benefits relative
to their net costs ... [emphasis added]

This finding that preventive services are not mémpgillets that always and everywhere
produce cost-savings is also supported by the @ssgmal Budget Office. In fact, CBO
concludes the opposite:

Although different types of preventive care haviéetient effects on spending, the
evidence suggests that for most preventive servecgmnded utilization leads to
higher, not lower, medical spending ovefalll.

Columnist Charles Krauthammer, a physician andipalicommentator who studied
economics as an undergraduate, makes the samarpainblumn in th&Vashington
Post:
... prevention is not, as so widely advertised, Imgadin the cheap. It is not the
magic bullet for health-care costs.
You will hear some variation of that claim a hurditenes in the coming health-
care debate. Whenever you do, remember: It's neasel?

As each of these researchers points out, theHatpteventive care is not always cost-
effective does not imply that it should never bepkaped. Health care is not entirely
about dollars. However, the broad claim that pnéive care has no net costs is
stretching the truth. Using this claim to avoid ttareful analyses required by Executive
Orders 12866 and 13563, and to decree that insei@arders will bear no burden, is
simply illegitimate.

Are “preventive” contraceptive services costless?

HHS does provide cost evidence more specificaltyi$ed on “preventive” contraceptive
services. Given the legal significance of the HfiIgling” that the contraception
mandate is actually costless, or actually produnetsavings, we should look closely
both at what HHS actually means by “costless,” andhether their finding withstands
strict scrutiny. Let’s examine first the type ofésnce HHS cites, and then the types of
“costs” they consider.

There are two major problems with the evidencedcitéirst, as discussed above, it does
not consider particular services, but lumps thegetioer in a crude all or none analysis.
HHS cannot be bothered to study particular methaslsequired, but prefers to issue a
sweeping, all-encompassing mandate. In particHBIS does not look specifically or



separately at those services that are most prolietoaeligious persons or institutions.
Second, the evidence that is cited is overwhelmifrgim publications or organizations
with a long track record of advocacy of radicallpqcontraception and/or pro-abortion
policies.

To be more specific, only one single source citespport the claim that contraceptive
coverage is costless appears to be from a putatieltral medical journal. All the
others are from Planned Parenthood affiliates (Fb#macher Institute is their
“scientific” propaganda arm) or organizations sglgradvocating population control,
particularly aimed at minorities and the “lowerssas.?® The publications cited on cost
issues, with the one exception mentioned alrpublished either by Guttmacher, the
Population Council, or the Association of ReprodwuecHealth Providers (ARHP). The
Population Council describes itself as dedicategdaicing births' ARHP, according to
its website?? consists of “physicians and clinicians who provédertion care.” These are
not unbiased “scientific” sources, as HHS claims.

To be sure, some of these publications describadbkes as “peer-reviewed.” Just
what does this mean? If an abortionist writesréinle, then another abortionist reviews
it, that article is “peer-reviewed.” The problesthat an entire industry of “family
planning” or “population control” advocates haswgnoup, cloaked itself with university
degrees in these or related fields, and presetsell &s “peer-reviewed science.” As
such, it is to be considered immune from criticlsom mere commoners. Very few dare
point out that this new emperor has no clothes ¢east that the G-string is rather
skimpy.

Which costs are considered by HHS ... and which ackided?

The cost savings claims of HHS are highly questi#and raise troubling questions.
Let’'s look at some of the specific aspects.

One serious problem glossed over by HHS is that“tinal Rule” is about mandating an
extension of contraceptive coverage to employeesligiously-affiliated institutions or
businesses owned by persons with strong religibjexctions to these “services.” The
decision itself notes that the overwhelming mayooit other employees are already
covered?® This means we should not be estimating the effefcproviding contraceptive
coverage for the general population, but only déeaing this to the largely religiously
motivated employees of these institutions — a nddfeult estimate. Are the
incremental cost savings to be gleaned from thisdate really worth the cost of
violating the consciences of these charitable degdions? Are these savings worth
destroying these mediating institutiéhthat make our society function much more
smoothly and humanely? These are not questionsatesto a dollars and cents
answer, but this concern is highly relevant, paféidy in analyzing the First Amendment
issues involved.

Turning to the cost savings claims themselves,age@727 of the Final Rule HHS
claims, “there are significant cost savings to emgeis from the coverage of



contraceptives. A 2000 study estimated that it Wwaalst employers 15 tol7 percent
more not to provide contraceptive coverage in eggs#dealth plans than to provide
such coverage ...” But the testimony arrives at éistémate only “after accounting for
both the direct medical costs of pregnancy andrtieect costs such as employee
absence and reduced productivity.” These typesdifact costs are very difficult to
measure and are likely to rely heavily on subjecgvaluations, so one would want to be
careful to have an unbiased estimate. What evaldnes HHS cite? The footnote is to
“Testimony of Guttmacher Institute” that cites auwséetter from the “Washington
Business Group on Health.” They also cite artigeGuttmacher publications and the
journal Contraception published by the population control advocates uRmn

Council. These sources simply do not pass thel sest]

The one (and only) putatively neutral source ciegghrding cost savings arrives at its
savings estimate by including not only “the medmadts incurred by contraceptive
provision ... but also cost-savings resulting froma gievention of outcomes of
unintended pregnancies .... social service costxasid associated with adoptions and
welfare payments ..?® Prevention of “outcomes of unintended pregnancesinds ever
so much nicer than “prevention of babies,” doe&f’'tWe return to this point below.

The other main evidence HHS cites is ... itself. @heision states (p. 8728), “Actuaries
and experts have found that coverage of contraeepis at least cost neutral when
taking into account all costs and benefits in thalth plan.” The sources supporting this
claim are HHS officials, not neutral, outside astdy(although some of the actuarial
studies they say they summarize are by outsideysisal In fact, these HHS officials
include political appointees. The fact that ona olitical appointee is not proof that he
or she is a liar; on the other hand, it hardly irepconfidence as to objectivity.

These estimates arrive at their savings by cournliagosts of pre-natal care, maternity,
post-natal care, and often continuing care forralmer of years — for example, to age
five. Guess what these studies show? Childreexpensive! Who knew?

Our sole “neutral” article shows the same approaxtiding even the costs that would
have been incurred educating the children to begmted. “The World Bank found that
in a typical low-fertility Latin American countrgach dollar spent on family planning
saved the government $12 in health and educatists etone *°

The point is, precisely, that the cost savingsltiegufrom “preventive contraceptive
care” arise only from preventing children.

Note that virtually every healthcare polialyeady covers contraceptive drugs and
procedures when they are used to treat actualstisea conditions, as they sometimes
are. Each of the clergy witnesses who testifidfdreehe House Oversight and
Government Reform Committee on February 16 stdtadHis religious body had no
moral objection to using these drugs and procedoresuch treatments, and that their
insurance policies did provide such coverage, soismot an issue. The only
“prevention” being accomplished by the HHS mandstae prevention of children.



This point needs further exploration. First, obsdivat preventing children also prevents
future adults. From a purely pecuniary perspectiwge are to count the savings from
preventing children, we must also account for th&s; the losses, from preventing future
adults. In economic terms, children are an investnn the future — particularly if one
includes such costs as education. Certainly, invests have costs, but they also pay
dividends. Children are naterely investments, of course, but it is no coincidec t

the Commandment to “Honor your father and your ragtis called “the first
commandment with a promisé’that is, “that it may go well with you and thatymay
live long in the land.” Until 1935, children weadarge component of the social security
system and multi-generational families were themand the elderly were not
warehoused in lonely “retirement homes,” but thatisther issue). From a government
perspective, if some children absorb tax revenugkewoung, they also become
taxpayers as adults. That is, unless the educatidrwelfare system, by design or
accident, produces unproductive subjects rather phaductive citizens (but this is also a
topic for another day). One major reason our $@eieurity system is so near collapse is
that since 1973 abortions have “prevented” abdhird of the rising generation of social
security taxpayers. The point is, it is fraudulaotounting to consider the savings from
preventing children while ignoring the future los$e®m having simultaneously
prevented future adults.

Moreover, the same cost arguments that suppogrthention of children apply with
much greater force to the prevention of childrethwlisabilities or imperfections. Pre-
natal screening followed by abortion of the impetfe increasingly practiced. Even
more troubling, “bioethicists” are beginning to neak serious case for infanticide of
“undesirable” newborns, largely on cost avoidan@eigds. Articles proposing and
defending “post-natal abortion” of children who aither imperfect or inconvenient to
the parent(s) have appeared recently in “respextabblications® These “ethicists”
advocate a return to the pagan Roman practice wvitieh the father decided whether a
newborn should live or die, a practice challenged eventually ended by the spread of
Christianity?® Pressures to control medical costs are likelyeiadly to produce
pressures to limit, or even prohibit, care of infpetrinfants in an increasingly
centralized healthcare system. This raises ditfipuestions about the nature of such a
world,gaand whether the disabled add something aptat will be lost in this brave new
world.

If the cost savings from preventing infirm infaat® alluring, those attainable by
preventing elderly persons are vastly more so. lvhas been written about the
disproportionately high share of medical costs irediin the last years of lifeand

about whether expensive treatments should be gosére elderly. Sometimes even
relatively inexpensive treatments for older persamesquestioned. This, in fact, was the
situation that gave rise to President Obama’s comyfiglaybe you're better off not
having the surgery, but taking the painkillé? Recall the circumstances: the patient was
100 years old and needed a pacemaker — not ayjartycexotic or expensive procedure.
After an initial refusal, a second doctor provided pacemaker. The patient’'s daughter
explained that as a result her mother had (to daj@yed five more years of happy life.



She asked whether such factors could be consideztiding whether to authorize

care. Mr. Obama said no. This is precisely thieude that gives rise to concerns such as
Governor Sarah Palin’s warning about “death pahelsder Obamacare, there are

panels that will determine which patients qualdy Wwhich types of treatment. Although
the law bars “rationing,” it is not clear quite vilthis means — patients considered
unqualified will not receive the treatments, anel glovernment panels will eventually set
these rules (not immediately, everything is phasegtadually over time).

The HHS contraceptive mandate actually prohibitatagory of insurance policies: those
that allow the Roman Catholic approach in whichuséxelations are open to the
possibility of conception, the possibility of lif€his may be a minority view, but it is the
official teaching of a major Christian denominatiohhese policies were once the
standard and are still the version deliberatelysehdy their purchasers. They are now
to be prohibited by government mandate.

The world envisioned by the population-control achtes who prepared these cost
studies is one that offers a poorer quality of mer(¢in that a widely preferred option is
prohibited) and quality of life — not necessaritynaterial terms, but in spiritual.

Various studies claim that a third to nearly hdlab births are ‘unplanned? and imply
that these babies are also unwanted. The costgsaarise from preventing these
children. Some higher-end savings estimates presiliroe most such births are
prevented. But the definition of ‘unplanned’ igyéroad. It includes ‘mistimed’
pregnancies (e.g., the couple is unable to conge®esely when they wish — some
couples try for years) and couples that don't @lapecific target date. The IOM study
itself reveals that the majority of these “unpladingregnancies are carried to term. The
parents demonstrate by their actions that “unpldhdees not necessarily mean
“unwanted.” In any case, the demographic consedgeota reduction in the birth rate as
sharp as advocates seem to desire would be digastro

The world implied by Obamacare seems to be a maatégmpt to create Plato’s utopian
Republic. This was an imaginary but brutish, itghn state ruled by elité8. Births

were severely limited, particularly among the lowkasses. Racial purity and eugenics
were emphasized through regulating reproductiorditée care was denied the
chronically ill and the elderly, with euthanasiagatvernment direction. Individuals were
expected to subject their own interests to thetgregood of the commune. This utopian
dream was very much a pre-Christian concept.st aéems to be the root of virtually
every totalitarian scheme. But this notion actubdhg predates Plato, stretching back to
that day when the serpent hissed in the Gardeny t\ib be like God.*®

Conclusion

In summary, we have shown that HHS ignored the @xex Orders that require it to
tailor any regulation to minimize impact and max@mbenefits. HHS ignored statutes
requiring it to choose particular preventive measuor “free” delivery, choosing instead
to mandate provision of atlontraceptive techniques. HHS rigged the IOM iyl
forbidding any cost-benefit analysis. HHS reliedumfiounded generalizations about the



value of preventive care, and then on biased aéed, fraudulent cost studies to
conclude that contraceptive coverage is costlébe brave new world HHS appears to
envision is a totalitarian horror that has plaghathan history since the days of Plato ...
and even from The Beginning.

As a professional regulatory bureaucrat, | am pmiutie skill and care that my
colleagues and | applied to the rule-making proregdwe handled over my four
decades in Washington. We handled complex lawsamgplex issues, and usually got
it right. OK, political pressures prevailed a fémes, but not often. Consumers
benefited greatly from the increased competitiomvegle possible (mostly by clearing
away anti-competitive regulations) in transportatmd communications. | think even
the suffering taxpayers generally got a good refarttheir dollars®® There are many
excellent workers in the federal government (atsoes others). Upon closely scrutinizing
this HHS rule-making decision, however, | am emdissed by the shoddy work and the
dishonesty of those who prepared it. This abudavofand procedure brings disrepute on
many who labor diligently and with devotion to t@enstitution they swore to protect
and defend.
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http://jme.bmj.com/content/early/2012/03/01/medethics-2011-100411/suppl/DC1
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The same pressures exist to an even greater degree in Sweden, which has a long and difficult history in such matters:
http://www.newsmill.se/node/44017 .

29 A concise summary is found at Fay Voshell, “Infeidle on Demand,The American Thinker, online,
March 1, 2012.http://www.americanthinker.com/2012/03/infanticide_on_demand.html#ixzz1qJIBOV1g .
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publishedAmeritopia: the Unmaking of America, Threshold Editions, Simon & Schuster (New York:
2012), chapter 2.
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% | must however, recall the advice of a dear cgllesat the Congressional Budget Office: “Justkhan
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